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Howard and Bullouqh, Ld. v. Tweedales arul Srnalleu,

4' ordered that the said Defendants do, on or before the 2nd day of March
" 1896, file an affidavit stating what books, papers, accounts, and other docu..
"nlents they have in their custody, possession, or control relating to the
" manufacture, application, or sale, as aforesaid, of any such articles, mechanism,
" or apparatus, as aforesaid. .A..nd it is ordered that the said Defendants do 5
" give forthwith to the Plaintiffs, their solicitors, agents, and accountants, full
"and complete inspection of all such books, papers, documents, and accounts
" with liberty to take copies or extracts therefrom. And any of the parties are
" to be at liberty to apply to the Official Referee as to sealing up."

The costs of the motion were by the Order directed to be paid by the to
Defendants in any event.

IN THE HOUSE OF LORDS.

Present " THE I~ORD CHANCELLOR (HALSBURY), LORD HERSCHELL,

J.JORD MACNAGHrrEN, and LORD SHAND.

February 18th, 20th, 21st, and 24th, and March 26th, 1896.

REDDAWAY u. BANHAM.

l5

Trade Name-s-Action to restrain passirut offand use of ioords " Camel Hal'r"
as alJpl'ied to Defendants' belting.-Defendants' goods made mainly of camel
ha'ir.-Fancy narne.e-Probabilitu of deception.s-slnjunction. qranted.

The Plaintiffs brouqht an action to restrain the Defendants from sellinq 20
belting as " Camel-luur Beltinq " so as to lead pu.rcliasers to believe that the
beltin,q twas of the Plaintiffe' manufacture, and from passinq off their goods as
the Plaintiffs', The Plaintiffe alleged that "Oct/nel-hair' Belting" meant
exCl1tS'z:vely their' goods. The Defendants alleged that their beltiru) ioas made
sl~bstantiallyof camel hair, and that they uiere entitled so to describe it. ' 25

At the trial, the )'ury found that" Camel-hair Belting" meant the Plaintiffs'
belti1~g; that the Defendants by so describing their belting led purchasers to
believe it uias the _Plaintiffs' belting, and that the Defendants endeavoured to pass
ot]' their goods as the Plaintiffs', The Judqe qranted an inju.nction to restrain
the Defendants from contiriuinq to 'use the tcords 'r Ca.mel Hair" in such a 30
manner as to deciioe purchasers into the belief thrit th]y ioere purchasiru) belting
oj illite Plaintiffs' manufacture, and from thereby jJassing off their goods as the
Plaintiffs'. The Defendants applied for a new trial or jar judqment. Held, by
the Court of ApJJ'xtl, that though it is true that if a fancy name under iotiich.
[loods are sola has come to mean that {foods sold under that name are the goods of a5
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a particular maker, that maker can restrain other persons froJn uS'ing the fctncy
12Cl1ne, even lif they have no f'raudulent intentions , nevertheless, ~f a name, as
applied to goods, is merelu a truthfnl description of the nature o.f the goods, no
one can bepreuented jroJn usinq that name, although it }nay lead to goods being

5;-p1IJrchased under that name as the qoods of a particular maker , that in the
jJresent case "Uamel-hair Beitinq " lVClS a true description of the goods, and
that it was the name by which a person wanting to buy the goods 1U01tld ask
for them , that there ioas no evidence of a1~Y wrongful acts done by the Defendants
to pass offtheir goods as the Plaintiffs', and a ioronqf'ul intention teas immaterial,

10 and that the Defendants could not be restrained from using it. Judqmeni ioas
given for the Defendants.

The Plaintiffs appealed to the HOLtSe of Lords.
Held, that iohen words uihich. are descriptioe of an article have come to denote

the goods of a particula.r manufacturer, he is entitled to restrain others from
15; -usiru) them so as to deceive purchasers, nottoithetandinq that the words are a

'description of the goods; that the firuiinqs of the jU'ry uiere uiarranted by the
evidence; that the Plaintiffs uiere entitled to an injunction in the form granted
by the Judge; and that the Order of the Court of Appeal should be reoersed,

On the ~)rd of May 1893, Frctnk Redclazuay and F. Reddcuoau and Co., Ld.,
20 commenced this action in the Manchester District Registry of the Queen's

Bench Di vision against Georae Bariharn and George Banhan~ and Co., Ld.,
for an injunction to restrain the Defendants from infringing certain Trade Marks,
and from continuing to use the word. ~'Oamel " in such a manner as to pass off
their good s as and for the Plaintiffs' goods.

25 By their further re-amended Statement of Claim, the Plaintiffs stated
that (1) the Plaintiff Company were manufacturers of machine belting,
carrying on business at Pendleton, Lancashire. 'I'he Defendant G. Bctnharri
carried on business at Pendleton as a manufacturer of belting down to 1891,
when the Defendant Company was incorporated as a Limited Company for the

30 purpose of carrying on his said business. (2) The Plaintiff Company had con
tinuously since the 11th of October 1892, and their predecessors (F. Reddazoay,
trading as F, Iieddaioa.p and Co.) since 1879 to the 11th of October 1892, invoiced
and sold both at home and abroad, and especially in India and the Colonies,
very large quantities of belting as "Camel Belting," and the word "Oamel"

35: appeared upon, or was attached to, the said belting, and the Plaintiffs had
largely advertised their belting as "Oamel Belting" in the said countries and
places, and until recently all belting invoiced, sold, or advertised as "Camel
" Belt.ing " was of the Plaintiffs' manufacture; and the word" Camel." or the figure
of a camel was universally understood in all the said places to indicate that

40 goods to which such word or figure referred were of the Plaintiffs' manufacture.
(3) Large quantities of the Plaintiffs' said belting were consigned to merchants
in India and the Colonies in connection with the word "Oamel" or the figure
of a camel, and the said belting was and had been largely sold to nati ves and
others as "Oamel" or "Camel-hair" belting, and "Camel" or "Camel-hair"

45 belting was well known and had then acquired very high reputation. (4) Both the
Defendant Company and the Defendant G. Banharn had recently sold in this
country, and ad vertised for sale in conjunction w ith the word "Camel," large
quantities of belting, which belting "vas not made by the Plaintiffs, and some of
such belting would probably be exported to foreign countries, and especially to

50 India and the Colonies, and there be bought and sold, and many persons,
especially illiterate persons at home, and natives and illiterate persons abroad,
who might desire to purchase belting, would be deceived by the use by the
Defendants as aforesaid of the word "Oamel" into the belief that they were
purchasing belting having the aforesaid reputation, and being of the Plaintiffs'

55 manufacture. (5) The Defendants, by such wrongful sales and advertisements
had endeavoured to pass off their goods as and for the goods of the Plain tiffs,
and the use by the Defendants of the word " Camel " was calculated to deceive

r6988-~ X ~
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and would deceive the purchasers of belting into the belief that the goods sold
by the Defendants were of the Plaintiffs' manufacture, and the Plaintiffs
claimed-(l) An injunction restraining the Defendants, or either of them, from
continuing to use the word ,~ Camel " in such a manner as to deceive purchasers
into the belief that they were purchasing goods of the Plaintiffs' manufacture, 5
and from passing off their goods as and for goods of the Plaintiffs' manufacture;
(2) an account of profits made by such wrongful acts; (3) damages aud costs.

By their further amended Defence, the Defendants (1) did not admit the
allegations in paragraph 1 of the Statement of Claim. The Defendant
G. Banham, in partnership with one O. Kay Sagar, carried on business at 10
Salford till March 18Dl, when the Defendant Company took over the business,
and carried it on at the same place till August 1891, when they commenced
business at Pendleton. (2) They denied the allegations in paragraph 2 of the
Statement of Claim. (3) The Plaintiff Company was incorporated on the 11th
of October 1892, and prior to that date did not trade in or manufacture any 15
belting. (4) The Defendants and others had made and sold a belting known as
" Camel-hair Belting," such belting being belting of a particular kind, the
words "Camel Hair" being descriptive of the material used in its manufacture.
The Defendants generally used such description of their belting for some time
prior to the incorporation of the Plaintiff Company, and to the knowledge of 20
and without objection from the Plaintiff Frank Reddaway. (5) The Defendants
denied the allegations in paragraphs 3, 4 and 5 of the Statement of Claim. (7)
The Defendants used the word" Oamel " in conjunction with the word " Hair,"
and in such a way as to obviate any reasonable possibility of misunderstanding
or deception. (8) The Plaintiffs and each of them had known of and 25
acquiesced in the Defendants' use of the word "Camel," if any, since they
commenced to use it. (9) The Plaintiff Company and, prior to its incorporation,
the Plaintiff Frank Reddaway, in their marks and advertisements of the said
"Camel Belting," themselves put forward statements calculated to mislead and
defraud the public, and the Defendants would contend that they were therefore 30
not entitled to any protection or assistance from the Court.

The Defendants delivered the following Particulars of paragraph 9 of their
Defence :-(1) The Plaintiffs have, in advertisements, circulars, and pamphlets
issued by them, described their belting as " Patent" or " Patented," or themselves
as " Patentees," whereas, in fact, the said belting is not, nor is the process by 35
which it is made, the subject-matter of any patent. (2) The Plaintiffs have
described their belting as "Camel-hair Belting" in advertisements, circulars,
and pamphlets issued by them, and have stated that their belting was made of
the hair of the camel, whereas, in fact, it is not made of the hair of the camel.
(3) In a pamphlet issued by the Plaintiffs, the Plaintiff Frank Redda10ay 40
describes at length his wanderings in Asia, and detailed statements are made in
the said pamphlet to lead the public to believe that large quantities of camel
hair are imported by the Plaintiffs and made into their belting, whereas, in fact,
this is not so; and the Plaintiff Frank Reddaway has stated in evidence that
the bulk of the material sold by him, meaning thereby the same belting, was 45
the wool of the sheep and the hair of the wild goat, and that the description in
the said pamphlet of the Plaintiff Frank Reddaway's wanderings in Asia is
highly coloured.

By their Reply, the Plaintiffs denied (1) that the Defendants at any time used
the word" Camel" in any way, whether descriptive or otherwise, with their 50
consent or acquiescence, or by their leave either expressed or implied; (2) that
the Plaintiffs had at any time put forward statements calculated to mislead and
defraud the public. Save as aforesaid, the Plaintiffs joined issue.

In 1891, the Plaintiff Company had brought a previous action against the
Beniham Hemp ~~'1p;inning Companu to restrain them from selling their belting 55
under the style " Camel" or ~'Oanlel Brand" or "Camel Hair." At the trial
of that action, which took place before Mr. Justice Cave and a special jury, at
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the Manchester Spring Assizes on May 20th, 1892, the Plaintiffs adduced
evidence to show that" Camel hair Belting" meant their goods, and no others,
and that their belting was known as "Canlel-hair Belting," but they gave no
evidence to show that any person had bought the Defendants' belting in the

5 belief that it was the Plaintiffs' ; on snch evidence the Judge directed a verdict
for the Defendants. The Plaintiffs moved for a new trial, and on July 25th,
lK92, the majority of the Court of .A.ppeal-namely, Lords Justices Lindley
and Lopes, Lord Justice Smiit: dissenting-held that there was evidence which
ought to have been left to the jury, and ordered a new trial."

10 The Defendants in that action presented an appeal to the Honse of Lords
against this order, but on the 13th of March 1894 they consented to a perpetual
injunction restraining them from applying the term "Camel Hair," or any
similar terril or imitation thereof, to any belting manufactured, sold, or supplied

1
~ by the Defendants, and from selling belting under the narne "Camel Hair," or
t) any similar term, or any other name or description of which the word" Camel"

formed part, which had not been manufactured by the Plaintiffs; and the
Defendants undertook not to further appeal to the House of Lords, their said
appeal standing dismissed for want of prosecntion.

'I'he present action came on for trial before Collins, J., at the Manchester
20 Assizes on the 18th of July 189 t The Plaintiffs' case was that the term" Camel..

" hair Belting" was understood in the market to mean exclusively the Plaintiffs'
belting, and they adduced evidence to that effect, principally relating to India,
which was their chief market; and they complained that the Defendants printed
" Oamel Hair" on their belting, and sold it as " Camel-hair Belting."

2!) The Defendants' case was that they were entitled to describe their belting as
"Oamel-hair Belting" as it was substantially made of camel hair, and their
evidence showed that the material of which the belting was composed was
known as camel-hair yarn and largely consisted of camel hair.

I t appeared, by the evidence at the trial, that the Defendants originally
30 called their belting "Arabian," and subsequently sometimes "Camel Hair,"

and sometimes "Arabian." It also appeared that other manufacturers sold
similar belting under other names, such as "Yak," "Llama," " Buffalo," and
" Crocodile."

Collins, J., left the following questions to the jury :-(1) Does "Oamel-hair
35 " Belting" mean belting made by the Plaintiffs as distinct from belting made by

other manufaoturers ? or, (2) Does it rnean belting of a particular kind, without
reference to any particular maker P (3) Do the Defendants so describe their
belting as to be likely to mislead purchasers, and to lead them to buy the
Defendants' belting as and for the Plaintiffs' belting? (4) Did the Defendants

40 endeavour to pass off their goods as and for the I'Iaintifl's' goods, so as to be
likely to deceive purchasers? The jury answered" Yes" to questions 1, 3 and 4,
and "No" to the 2nd question.

Collins, J., on these findings, gave judgment for the Plaintiffs, and granted an
injunction to restrain the Defendants, and each of them, from continuing to use

45 the words "Camel Hair" in such a manner as to deceive purchasers into the
belief that they were purchasing belting of the Plaintiffs' manufacture, and
from thereby passing off their goods as and for goods of the Plaintiffs'
manufacture, with costs on the higher scale.

The Defendants applied for a new trial, or judgment in their favour.
50 On this application, the Court of Appeal held that, though it is true that if a

fancy name under which goods are sold has come to mean that goods sold under
that name are the goods of a particular maker, that maker can restrain other
persons from using the fancy name, even if they have no fraudulent intentions;
nevertheless, if a name, as applied to goods, is merely a truthful description of

55 the nature of the goods, no one can be prevented from using that name, although

* See Report 9 R.P .0. 503.
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it 111ay lead to goods being purchased under that name as the goods of a
particular maker : that in the present case "CalIlel-hair Belting" was a true
description of the goods, and that it was the name by which a person wanting
to buy the goods would ask for them; that there was no evidence of any
wrongf'ul acts done by the Defendants to pass off their goods as the Plaintiffs', 5
and a wrongful intention was immaterial : and, therefore, that the Defendants
could not be restrained frorn using it. J udgrnent was given for the Defendants.

The Plaintiffs then appealed to the House of Lords.
Jlolllton, Q.C., Asquith, Q.O., and ~J. O. Graluur: (instructed by W. J. and

E. H. T'remellen, as agents for ..4. jlf. Blair, of Manchester) appeared for the 10
Appellants; Biqham, Q.O., .illeGall, Q.C., and Cleave (instructed by Chester,
.J..~Iayhew, Broome, and Griffiths, as agents for Cheio, Sons, and Held/itch, of
Manchester) for the Respondeuts,

Asquith, Q.C., and Moulton, Q.C., for the Appellants.-r-rhe Plaintiffs' belting"
is made of woven worsted yarn, which yarn contains 60 to 80 per cent. of camel 15
hair. Their belting is universally known as "Camel-hair Belting," and at the
trial it was expressly admitted that belting had been made and sold under the
description of "Camel" or "Calnel-hair" belting exclusively by the Plaintiffs
for about 14 years, except in the cases of which the Plaintiffs had complained

- of and stopped. 'I'he Defendant George Banharn was an old employee of 20
the Plaintifl's, and he set up on his own account the business of making a
belting composed of sirnilar ingredients, and sold it under the description of
" Camel-hair Belting," with the result of taking away the trade of the Plaintiffs.
'I'he Plaintiffs do not contend that the Defendants have not a right to sell their
belting as " Camel-hair Belting," provided they take proper precautions to warn 25
the purchaser that it is their make, and not the make of any other person. The
general principle is that where a name.iwhich is primd facie a descriptive name,
has acquired a secondary signification in the markct as indicating that the goods
made are not merely goods of that description, but proceed from a particular
maker, although it is true a person who makes the same class of thing cannot 30
berestrained from truly describing that which he makes-c-dcscribing it, that is
to say, by reference to its ingredients and composition-yet that, if he does so,
under such circumstances he is bound to take precautions that it shall be
descr-ibed in such a way and with such additional symbols or qualifications as
will prevent the purchaser .f'rom being deceived into thinking that it comes 35
from somewhere else; to show, in other words, that he is using the term in its
primary and not in its secondary or acquired signification.

'I'he Judge at the trial granted the Plaintiffs an injunction; not an absolute
injunction, but one restraining the Defendants from using the term" Camel
" Hair" in a particular manner, i.e., so as to pass off their belting as the 40
Plaintiffs'. 'I'he Oourt of Appeal reversed that judgrnent on the ground that
"Calnel Hair" was a descriptive name describing the ingredients of which the
mater-ial was composed, and that the Plaintiffs were not entitled to prevent the
Defendants from using it. What we contend is that they are not entitled to
use it without taking proper precautions to prevent deception; but we do not 45
commit ourselves to what the necessary precautions may be; they may be
different in different markets. The jury found that the Defendants endeavoured
to pass off their goods as the goods of the Plaintiffs. 'I'he word" endeavour"
Implies uhat they did so intentionally. That finding is supported by the
evidence. It is not impeached by the Court of Appeal, who merely said 50
that it was immaterial. [Lord HERSCHELL.-r-rhe question that arises seems
to me to be this: A man calls goods, manufactured in a particular way,
by a name which is, ill truth, descriptive of them, but which has come to
be understood to mean the manufacture of that, particularmaker : in fact, the 
name is descriptive of the thing. Under those circumstances, is another person 55
entitled to use that name when the effect of his using it will be, and he knows
it will be, to lead people to think that they are getting the goods of another
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manufacturer? That seems to me to be the simple question.] That is precisely
the question. [Lord lVIACNA.GHTEN.-Then whether it was done honestly or not
would also come in. Do you say that the question of honesty is covered by that
finding ?J Not necessarily, because when once you have established this

5 proposition that the secondary meaning of this term had become the dominant
meaning, that is to say, that " Oamel-hair Belting" was understood in the market
as belting mado by the Plaintiffs, and not merely as belting made of camel hair,
then any person using that name in that market, even though he might do it
innocently-[Lord HERSCHELL.-Innocently, at any rate, until he found that

10 he was interfering with somebody else.] Yes, the moment his attention is
called to the fact that he is interfering with some other person, f'rom that moment
his user becomes illegal. [Lord HERSCHELL.·-Then cornes the question whether
from that time he does it honestly. He may accidentally do it, of course, but
when he finds that he is deceiving people he is not entitled to go on doing it.]

15 The correspondence in this case shows how the Defendants conducted their
trade. [The learned Oounsel drew attention to several letters, in particular
to a letter of the 5th of June 1891 from an Indian agent to the Defendants,
containing the following passage :-" Do not forget that you told me to send a
" sample of ' Arabian ' to represent what you can do with camel hair," and the

20 reply of the Defendants containing the following :-" Trust lVillco.I: will give
'" you a good order. Tell them we will stalup' Camel-halr Belting' of that
"description, if they choose, without maker's name?", and a letter of the
12th of June 1891 to the Defendants from another agent containing this
passage :-" If I have here by Monday an exact duplicate sample to enclosed

25 "in appearance and quality, stamped 'Oamel~hair Belting,' nothing more, I
" think: I can take this order from liedda.uxu/:»." The sample enclosed was
a sample of the Plaintiffs' belting.] The findings of the jury are supported
by the evidence, and upon these findings the Plaintiffs are entitled to the
relief they ask for. The fallacy of the Court of Appeal \vas in holding that the

30 Defendants' description of the goods was a truthful description, when the jury
found that it had the effect of deceiving, and was intended to deceive. [Lord
MACNAGHTEN.-It is literally true, but it leaves a false impression.]

Biqhum, Q.O., and Cleave, for the Responclents.-The Defendants' case is
that there is no evidence to show that they sold in such a way as to deceive or

35 to be likely to deceive, and that even if the use of the words " Camel-hair
" Belting" was calculated to deceive, still the Defendants might use it. There
was no suggestion in the pleadings of fraud. [The LORn CHANCELLOR.-Your
endeavour to pass off your goods as somebody else's goods is as plain an implica
tion of fraud as can be.] 'I'he evidence does not show that the Defendants

40 were intentionally selling their goods in such a way as to be likely to deceive.
The Plaintiffs have taken a plain English expression, and have managed to give
it a meaning which it does not, on its face, bear. Having done that for their
own business, they want the Court to say that they have put upon all the
world the burden of disentangling the plain English meaning from the meaning

45 they have put upon it. The Plaintiffs have made a reputation for selling
belting made of camel hair. The Defendants claim to do the same for the
purpose of getting a business which otherwise the Plaintiffs would have.
There is an inherent right in everyone to describe how he makes his goods,
and to describe them in plain simple language, and if in Sf) doing he takes away

50 the profits of a man who is for his own purpose giving to that simple descrip
tion a secondary meaning, that man cannot complain. [The LORD OHANCELLOR.
-These may be true words; but if their effect is to take the other man's
customers away from him, is not that cheating?] The question is,-When you
are engaged in the prosecution of your business, are you precluded from saying

55 simply and plainly what it is you are doing? . [The LORn OHANCELLOR.
That is the question. I should say in many ~ cases -<certainly you ought to
be precluded, if your saying so under such circumstances is cheating. I do
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not see any difficulty in it at all. There is no inherent right to say anything
at all times and to all people under all ci rcumstancee. What you must look
at is the people to whom it is addressed, and the effect it is producing; and if
the effect is to make them believe that they are buying something w hich they
are not buying, then that is cheating.] Does it not come to this, that the 5
Plaintiffs are entitled to put upon us the burden and onus of doing something
when we are describing our goods which we should not have been bound to do
if they had not chosen to give to the words " Camel-hair Belting" a meaning
that they otherwise had not? We submit that the decision of the Conrt of
Appeal is right. The form of the injunction proposed to be granted by the 10
Judge is such that it never can be enforced. The Defendants have always been
perfectly willing to describe their belting as "Banham's Camel Hair." [rrhe
LORD CHANCELLOR.-vVe do not know whether that is enough or not.] 'I'he
injunction should be one restraining the Defendants from continuing to use
the words "Camel Hair" without distinguishing such words by their own 15
name.

The following cases were cited :-Mon,tgornery v. Thompson, L.R. 1891,
A.C. 217, 8 R.I~.C. 361; WotherS1JOon v. Currie, L.R. 5 H.L. 508; Eno v. D'l,(;n1~,

L.R. 15, A.C. 252, 7 R.P.C. 311; TU1n ton v. TUTton, L.R. 42 C.D. 128; Croft v,
Day, 7 Bea. 84; Singer Manuf'acturinq Oo)npany v. Loog, L.R. 8 A.C. 15; 20
The Leather Cloth Comparut v. l''Ji,(J American Leather Cloth Compuru], 11 H.L.
5:38; Sieqert v. F1:rtdlater, L.R. 7 C.D. 8tl1; j[a88anl v, ThotJ"ley's Cattle llood
Coniparu], L.R, 1.4 C.D. 748; You.no v . .Macrae, 9 ,-JUl'. N.S. 322 ; Burqes» v,
Burqess, 3 De G. M. & G. 896; Leo1ta1nd and Ellis' Trade I..l1ark, L.R. 26
C.D.288 25

The I.~ORD CHANCELLOR.-My Lords, I believe that this case turns upon a
question of fact. 'I'he question of law is so constantly mixed up with the
various questions of fact which arise on an inquiry of the character in which
your Lordships have been engaged, that it is sometimes difficult when
examining former decisions to disentangle what is decided as fact, and what is 30
laid down as a principle of law: For myself, I believe the principle of law
may be very plainly stated, and that is that nobody has any right to represent
his goods as the goods of some body else.

How far the use of particular words, signs, or pictures does or does not come
up to the proposition which I have enunciated in each particular case, must a5
always he a question of evidence, and the more simple the phraseology, the
more like it is to a mere description of the article sold, the greater becomes
the difficulty of proof, but if the proof establishes the fact the legal consequence
appears to f'ollow.

In this case the words "Camel-hair Belting" suggest such a difficulty of 40
proof. If I had been sitting as a juryman in this case, I confess (but for a
circumstance I am about to rnention) I should have had great difficulty in
acquiescing in the contention that a person was making his goods pass as the goods
of somebody else by simply describing the subject of sale by these words:-
It is partly made or substantially made of camel hair, and it is belting. To TIle, 45
or to other persons not f'amiliar with the trade, this undoubtedly does seem
simply a description of the article sold, and not a representation of its being
made by a particular manufacturer. But then I should not know what persons
engaged in the trade would know, how far particular words, even though
descriptive of the article sold, may have acquired a kind of technical significa- 50
tion, which would give to them in the trade as completely the character of being
made by a particular manufacturer as if they were stamped with his Trade Mark.

The circumstance to which I referred is to be found in the letter of the
12th of June 1891. The writer, who doubtless knew what he was doing,
specially desires that the thing which he is ordering should bear no other 55
stamp than" Camel-hair Belting," and if he gets that, he adds, " I think I can
" take this order from Reddaiotuts,"
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My Lords, I think with this letter before them the jury were perfectly
right, and that my primd facie impression arising frorn the words being only
descriptive of the article sold would have been wrong. The result is, in my
mind, that the proof is satisfactory,-and that one rnan's goods are being sold as

:> if they were the goods of the other.
My Lords, reliance appears to have been placed in the Court of Appeal on

what was supposed to be decided in Burqee» Y. BLlT,qess (3 De G. lVI. & G. 896)
by Lord Justice !('night Bruce and Sir George Turner, and I think it is
necessary to examine the decision in Burqes« v. J3uTge88 to see what it really

10 did decide, and the facts upon which that decision was based. 'I'he Vice
Chancellor (Ki'ndersley) had, by an injunction, restrained the Defendant from
continuing to use the words "late of 107, Strand," where he had been
employed by his father, and from continuing on the sides of his shop-door a
plate with the words "Burgess' Fish Sauce Warehouse, late of 107, Strand."

15 The Defendant Bu.rqess had for many years been in the employment of his
father in the trade of an Italian and fish sauce warehouseman, and had, shortly
before the application for the injunction, set up in King William Street a similar
business, placing the words, the use of \vhich the Vice-Chancellor restrained, on
his shop-door and the sides of his house. An appeal was brought against

20 the refusal of the Vice-Chancellor to go further, and to prohibit the use of
the words "Burgess Essence of Anchovies," in any bil l-head, invoice, or
advertisemeut.

'I'he refusal of Lord Justice Kniqht Bruce to interfere with what the Vice
Chancellor had determined is stated by himself to be grounded on the fact that

25 the Defendant carried on business under his own name, sells his 'Essence of
" , Anchovies,' which appears to be assumed to be a known article as 'Burgess'
" 'Essence of Anchovies,' which in truth it is." "The whole ground of
"complaint," says Lord Justice Kniqhi Bruce, "is the great celebrity which
" during many years has been possessed by the elder 1\11'. Burqcss' '.Essence of

30 '" Anchovies.'" Again, be it observed, treating the words "Essence of
" Anchovies" as describing a known article not peculiar to anyone manu
facturer. "That," continues the learned Judge, "does not give him such
"exclusive right, such a monopoly, such a privilege, as to prevent any
"lnan from making 'Essence of Anchovies,' and selJing it under his own

i\5 "name." And Lord Justice Turner, I think, most accurately says, "It is a
" question of evidence in each case whether there is false representation or not.
" Looking at the labels before us, I think it is clear that, since the order made
" by the Vice-Chancellor, there has been no representation made on the part of
" the Defendant that the goods which he is selling are the goods manufactured

40 "by the Plaintiff."
My Lords, I only have to add to that, that even then the learned Judges did not

conclude the question, for, dealing with an interlocutory injunction, as they were,
they left the Plaintiff, if he thought proper, to try his action at law, and make
out, if he could, that there was the false representation, which, if made, would

45 give a ground of action. But it is most important to observe the hypothesis of
fact upon which that judgment proceeds, and if the facts, such as have been
established in this case, could have been made out there, I cannot understand
that there is any principle of law laid down which would have prevented an
injunction, although the Defendant's name was "Burgess," and although the

50 article was described by a descriptive name, which, however, had not as matter
of fact in that case, in the view of the Judges, the technical signification of
being only made by Burgess, the father.

My Lords, it seems to me, therefore, that there is nothing in that decision, or
indeed in any other, which interferes with the propriety of an injunction where

55 the proposition of fact with which I have started can be established; and it is
to be observed that whatever the form of the injunction, if the principle of it
is duly observed, it is only such a form as prevents the mischief pointed to.

 by guest on M
arch 17, 2016

http://rpc.oxfordjournals.org/
D

ow
nloaded from

 

http://rpc.oxfordjournals.org/


226 REPORTS OF PATENT, DESIGN,

Reddaway v. Banham.

[May 13, 1896.

It would be impossible, for instance, to say that a trader could not describe his
goods truly by enumerating the particulars of what they oonsiste-I, unless such
description was calculated to deceive, and make his goods pass as the goods of
another. What in each case, or in each trade, will produce the effect intended
to be prohibited, is a matter which must depend upon the circumstances of 5
each case, and the peculiarities of each trade. It would be very rash a jJriori
to say how far a thing might or might not be described without being familiar
with the technology of the trade.

My Lords, for these reasons, I move that the judgment of the Court of Appeal
be reversed, and that the Respondents do pay to the Appellants the costs both 10
here and below,

Lord HERSCHELL.-My Lords, the Appellant Frank Reddaway has been for
many years a manufacturer of machine belting. In October, 1892, the Company,
the other Appellants, was incorporated; and the business has since been carried
on by it. 1f)

In the year 1877, the Appellant Iieddatccu) commenced making belting
from yarn which consisted prinoipal ly of wool or hair, and sold it under the
name of "Woollen Belting." About the year 1879, he commenced calling the
belting which he manufactured "Camel-hair Belting," for the purpose- of
distinguishing it from the belting of other manufacturers. A large proportion 20
of the Appellant's trade has been with India, the Colonies, and foreign countries.
'I'he belting consigned to these countries was stamped with a "Oanlel," or with
the word " Camel," or " Camel Hair," and sometimes with both.

The yarn of which the :\ ppellant's belting chiefly consists is, for the most
part, made of camel hair. I gather from the evidence that although the wool 25
or hair of which the yarn was made was commonly called" Oamel Hair," it
was not generally known (at all events until recently} that it really consisted
of the hair of the camel.

The Respondent Banhnm was Iormerly in the employment of the ...Appellant
Reddcuoau, He ceased to be so employed in the year 1889, and commenced 30
manufacturing belting on his own account. He made belting from yarn of the
same description as that used by the Appellants, which he sold and advertised
as " Arabian Belting."

'I'he Respondent Company was formed in 1891, and in April or May of that
year commenced calling their belting" Camel-hair Belting," those words, and 35
those words only, being in most cases stamped on the belting. Many other
manufacturers had rnada, for many years past, belting, the principal ingredient
of which was camel-hair yarn, which they have sold and described by such
names as "Yak," "Buffalo," "Llanla," " Crocodile," &c. .

The Appellants having learned that the Respondents were selling belting 40
described as "Camel-hajr Belting," and with those words stamped upon it,
brought the present action, which was tried at Manchester before Mr. Justice
Collins and a special jury. The questions left by the learned Judge to the jury,
with their answers thereto, were as follows :-(Q.) 1. Does" Camel-hair Belting"
mean belting made by the Plaintiffs as distinguished from belting made by 45
other manufacturers? (A.) Yes. (Q.) 2. Or does it mean belting of a particular
kind, without reference to any particular maker? (A.) No. (Q.) a. Do the
Defendants so describe their belting as to be likely to mislead purchasers, and
to lead them to buy the Defendants' belting as and for the belting of the
Plaintiffs? (..11.) Yes. (Q.) 4. Did the Def'endants endeavour to pass off their 50
goods as and for the goods of the Plaintiffs so as to be likely to deceive
purchasers? (A.) Yes. The learned Judge considered the first three questions
only to be necessary, but added the fourth question at the instance of the
Counsel for the Plaintiffs.

Upon the findings of the jury, Mr. Justice Collins entered judgment for the 55
Plaintiffs, with costs; and he granted an injunction restraining the Defendants
from continuing to use the words" Camel Hair" in such u manner as -to lead
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purchasers into the belief that they are purchasing belting of the Plaintiffs'
manufacture, and Irorn thereby passing off their belting as and for the belting
of the Plaintiffs' manufacture.

On appeal, the judgment of Mr. Justice Collins was reversed, and judgment
5 entered for the Defenclants. In the opinion of the Oourt of Appeal, inasmuch

as the words ~'Oamel-hair Belting" were descriptive of the article sold, the
words" Oamel Hair" indicating the material of which it was made, the
Defendants were entitled to use the same language with reference to the belting
which they sold; and tho Plaintiffs could have no right to restrain thPIU from

10 doing so, even though, as the jury had fonnd, the words" Camel-hair Belting"
would be understood to mean belting manufactured by the Plaintiffs, and
purchasers of the belting would be deceived into the belief that they were
obtaining goods of the Plaintiff's manufacture.

'I'he Master oj the Iiolls expressed the view that a mauuf'acturer might obtain
15 tho right to prevent a person nsing a name which would be understood as his,

and the use of \vhich would thus interfere with his trade; but that, though this
was the fundamental proposition, you could not restrain a man from telling the
simple truth; and that this was all the Defendants had done when they called
their belting" Carnel-hair Belting."

20 It must be taken, if the findings of the jury are to stand, on which I shall
have a word or two to say presently, that the description by the Defendants of
their belting as "Canlel-hair Belting" would decei ve purchasers into the
belief that they were getting something which they were not getting, namely,
belting made by Redda.uuu]. If they would be thus deceived by the Defendants'

25 statement, there must surely be some fallacy in saying that they have told the
simple truth. I will state presently where I think the fallacy lurks. Before I
do so, however, it is right that I should say that there appears to me abundant
evidence to support the findings of the jury.

For many years, belting made of camel-hair yarn had been known in the
30 markets of the world, It had been' sold nuder a variety of names, But there

was ample evidence to justify the finding, that amongst those who were the
purchasers of such goods, the words "Oamel Hair" were not applied to belting
made of that material in general; that, in short, it did not mean in the market
belting made of a particular material, but belting made by a particular manu-

35 facturer. It is impossible, I think, to read the correspondence which passed
between the Defendants and those who were ordering goods of or procuring
orders for them, without seeing that this was the case. Moreover, it is impossible
to doubt that the Defendants were well aware of the fact.

They begin by calling their belting "Arabian," and state that they are
40 prepared to guarantee it "to be better than the belting commonly called' Camel

" , hair Belting.:" 'I'hey are told by one of their correspondents that if he has a
sample similar to one he f'orwardst which was made by Redda7-uay), " stamped
" <Camel-hair Belting,' nothing more," he thinks he can take this order from
Iceddaicau'«. They do their best to comply with their correspondent's wish,

45 and send belting so stamped, Another correspondent asks for 500 feet, which
is to be quite equal to Iicddaioco/:« "Canlel-hair Belting," and which must be
in every respect identical to the sample of that rnake. It was to be stamped
" warranted best' Camel-hair Belting' "; in that or another case, it is not quite
clear which, the Defendants stated to the firm whom they employed to manu-

50 facture the belting, that no manufacturer's name must appear on it, or it would
be useless. I see no reason to be otherwise than completely satisfied with the
answers which the jury gave. On this assumption, I proceed to inquire whether
the Plaintiffs have made out any right to relief.

I cannot help saying that if the Defendants are entitled to lead purchasers to
55 belie-ve that they are getting the Plaintiffs' manufacture when they are not, and

thus to cheat the Plaint.iff's of some of their legitimate trade, I should regret to
find that the law was powerless to enforce the most elementary principles of
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commercial morality. I do not think your Lordships are driven to any such
concl usion.

The principle which is applicable to this class of cases was, in my judgment,
well laid down by Lord Kinpsdouni in The Leather Cloth Companu v, The
American Cloth Comparu], 11 House of Lords, 538. It had been previously 5
enunciated in much the same way by Lord Langdale in the case of Groft v. Day.
Lord Kirujsdoum:« words were as f'ollows :-" 'The fundamental rule is that one
" man has no right to put off his goods for sale as the goods of a rival trader, and
" he cannot therefore (in the language of Lord Langdale in the case of Perry v,
" Trllejitt) 'be allowed to use names, marks, letters, or other indicia, by which he 10
" , may induce purchasers to believe that the goods which he is selling are the
" , rnanufactureof another person.'" It is, in 111y opinion, this fundamental rule
which governs all cases, whatever be the particular mode adopted by any man
for putting off his goods as those of a rival trader, whether it is done by the use
of a mark which has become his 'Trade Mark, or in any other way. The word 15
"property" has been sometimes applied to what has been termed a Trade Mark
at common law, I doubt rnyself whether it is accurate to speak of there being
property in such a 'I'rada Mark, though, no doubt, some of the rights which are
incident to property may attach to it. Where the Trade Mark is a word or device
never in use before, and meaningless, except as indicating by whom the goods 20
in connection with which it is used were made, there could be no conceivable
legitimate use of it by another person. His only object in employing it in
connection with goods of his manufacture must be to deceive. In circumstances
such as these, the mere proof that the 'I'rade Mark of one manufacturer had been
thus appropriated by another, would be enough to bring the case within the rule 25
as laid down by Lord Kinosdoum, and to entitle the person aggrieved to an
injunction to restrain its use. In the case of a 'I'rade Mark thus identified with
a particular manufactory, the rights of the person whose Trade Mark it was
would not, it may be, differ substantially f'rom those which would exist if it
were, strictly speaking, his property. But there are other cases which equally 30
come within the rule that a man may not pass off his goods as those of his rival,
which are not of this simple character-cases where the mere use of the
particular mark or device which had been employed by another manufacturer
would not of itself necessarily indicate that the person who employed it was
thereby inducing purchasers to believe that the goods he was selling were the 35
goods of another manufacturer.

The name of a person, or words forming part of the common stock of language,
may become so far associated with the goods of a particular maker that it is
capable of proof that the use of them by themselves, without explanation or
qualification by another manufacturer, would deceive a purchaser into the belief 40
that he was getting the goods of A, when he was really getting the goods of B.
In a case of this description, the mere proof by the Plaintiff that the Defendant
was using a name, word, or device which he had adopted to distinguish his
goods would not entitle him to any relief. He could only obtain it by proving,
further, that the Defendant was using it under such circumstances or in such 45
manner as to put off his goods as the goods of the Plaintiff. If he could succeed
in proving this, I think he would, on well-established principles, be entitled to
an inj unction.

In my opinion, the doctrine on which the judgment of the Oourt of Appeal
was based, that where a manufacturer has used as his Trade Mark a descriptive < 50
word, he is never entitled to relief against a person who so uses it as to induce
in purchasers the belief that they are getting the goods of the manufacturer
who has theretofore employed it as his Trade Mark, is not supported by
authority and cannot be defended on principle. I am unable to see why a man
should be allowed in this way more than in any other to deceive purchasers 55
into the belief that they are getting what they are not, and thus to filch the
business of a rival.
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The authority relied on was the case of Burqes« v. Burqess. When the
judgments in that case are examined, it seems to TIle clear that no such point
was decided. Lord Justice Turner commences by saying, "No man can have
"any right to represent his goods as the goods of another person; but in

5 "applications of this kind it Blust be made out that the Defendant is selling his
" own goods as the goods of another." He then points out that where a person
is selling goods under a particular name, and a person not having that name is
using it, it may be presumed that he so uses it to represent the good s sold by
himself as the goods of the person whose name he uses; but where the

10 Defendant sells goods under his own name, and it happens that the Plaintiff
has the same name, it does not follow that the Defendant is selling his goods as
the goods of the Plaintiff. He adds, "It is a qnestion of evidence in each case
" \vhether there is a false representation or not." This, I think, clearly
recognises that a man may so use even his own name in connection with the

15 sale of goods so as to make a false representation. In Mossam v. Thorleu:«
Cattle FOJd Cornparuj, Lord Justice James said, "B1prgess v. Burgess has been
" very much misunderstood if it has been understood to decide that anybody can
" al ways use his own name as a description of an article, whatever may be the
"consequences of it, or whatever may be the motive for doing it, or whatever

20 "may be the result of it." After quoting from the judgment of Lord Justice
Turner, the passages to which I have just alluded, he said, "That I take to be
" an accurate statement of the law, and to have been adopted by the House of
" Lords in Wotherspoon. v, Currie, in which the House of Lords differed from
" the view which I had taken." The decision in Wotherepoon. v. Currie is an

25 important one, and is, in my judgment, inconsistent with the ratio decidendi of
the Court of Appeal in the present case. The name "Glenfield" had become
associated with the starch manufactured by the Plaintiff, and the Defendant,
although he established his manufactory at Glenfield, was restrained from
using that word in connection with his goods in such a way as to deceive.

30 Where the name of a place precedes the name of an article sold, it primd facie
means that this is its place of production or manufacture. It is descriptive, as
it strikes me, in just the same sense as "Camel Hair" is descriptive of the
material of which the Plaintiffs' belting is made, Lord lTi estb1t r y pointed out
that the term "Glenfield" had acquired in the trade a secondary signification

35 different from its primary one; that in connection with the word starch, it
had come to mean starch which was the manufacture of the Plaintiff. In the
case of Thorleu's Cattle Food COnl1Jany just referred to, Lord Justice James
said, "The Defendant was actually manufacturing starch at Glenfield, having
" gone tl"ither for the purpose of enabling him to say that he was manufacturing

40 " it at Glenfield. The House of Lords said the mere fact that he was really
" carrying on his manufacture at Glenfield, and was not therefore telling a lie,
" did not exempt it from the consequence of the fact that his proceedings were
" intended and calculated to produce on the mind of the purchasers the belief
" that his article was the article of the Plaintiffs."

45 I think this view of the decision of the House of Lords was correct, and that
it is at variance with the view taken by the Court of Appeal, that the Defendants
could not be liable to an action, because in using the words " Camel Hair" in
connection with their belting they were simply telling the truth. I rather
demur, however, to the statement of Lord Justice James. that the defendant in

50 WothersJJoon v. Currie was not telling a lie in calling his starch ~'Glenfield

" Starch," as I do to the view that the Defendants in this case were telling the
simple truth when they sold their belting as H Camel-hair Belting." I think the
fallacy lies in overlooking the fact that a word may acquire in a trade a
secondary signification differing from its primary one, and that if it is used, to

55 persons in the trade who will understand it, and be known and intended to
understand it in its secondary sense, it will none the less be a falsehood because in
its primary sense it may be true, A man who uses language which will convey
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to persons reading or hearing it a particular idea which is false, and who knows
and intends this to be the case, is surely not to be absolved from a charge of
falsehood because in anoth-r sense, which will not be conveyed and is not
intended to be conveyed, it is true. In the present case the jury have found,
and in my opinion there was ample evidence to justify it, that the words 5
" Camel Hair" had in the trade acquired a secondary sismification in connection
with -belting; that they did not convey to persons dealing in belting the idea
that it was made of camel hair, but that it was belting manufactured by the
Plaintiffs. 'I'hey have found that the effect of using the words in the manner
in which they were used by the Defendants would be to lead purchasers to 10
believe that they were obtaining goods manufactured by the Plaintiffs, and
thus both to deceive them and to injure the Plaintiffs. On authority, as well
as on principle, I think the Plaintiffs are, on these facts, entitled to relief.

The case of Massam v, Thorley's Cattle Food Comparui, from the judgment
of Lord Justice James in which I have already made quotations, is an authority 15
in favour of the Plaintiffs' contention. It was argued for the Respondents that
in that case there "vas fraud, inasmuch as Thorleu, whose name formed part of
the designation of the Company, had only a small, indeed, it may be said a
norninal, interest in it. I do not think this was the foundation of the judgment ;
the reasoning of Lord Justice James would have been equally forcible if 20
Thorley's interest hal been the principal one. 'I'he Oompany had quite as
much right to call thernselves by the name they adopted as by any other.
What they were restrained from doing was endeavouring to pass off their goods
as the goods of another mannIacturer. 'I'his was the wrongful act which
brought them with in the reach of the law, and not the particular means by 25
which they carried out their design. Besides the cases which I have referred
to, there are other authorities which support the Appellants' case. I need only
mention one, the case of Jlontllornery v, Thompeon in your Lordships' House.
It was said in the Court below that the judgment there proceeded on the
ground that the Defendant had acted fraudulently. But the only fraud 30
consisted in doing acts" designed to cause persons to purchase his goods as
and for the Plaintiffs. The acts commented on were only the means devised
to accomplish that end. On the findings of the jury, I think precisely the
same kind of fraud is present in the case under appeal. I ought, perhaps,
to notice the case of Turton v. Turton, which was said to be an authority 35
in the Respondents' favour. The case "vas, I think, an entirely different one.
There was no proof that the Defendants were passing off their goods as those
of the Plaintiffs; the utmost that was shown was that similarity (there was
not identity) in the name of the firms might lead incautious persons to mako
mistakes. Reliance \NaS placed for the Respondents upon the decision of Vice- 40
Ohancellor TVood in Young v. .il£acrae, and, in the Court of Appeal, Lord Justice
R'iglJy regarded it as adverse to the Plaintiffs' contention. When carefully
examined I do not think it is so. Where a Patentee attaches a particular name
to the production he patents, that name becomes COTIlliOn property asdescl'ip
tivo of the patented article. It possesses, indeed, no other name, That name 45
would necessarily be applied to it by all persons desiring to purchase the
article. It is not dcscripti ve of the production of a particular manufacturer,
but of the article itself, by whomsoever it is manufactured. Indeed, there is no
presumption that the Patentee will manufacture it, even during the term of the
patent; more often than not patented articles are manufactured by other 50
persons by the license of the Patentee.

What right, it was asked, can an individual have to restrain another from
using a common English' 'Nord because he has chosen to employ it as his Trade
Mark? I answer, he has no such right; but he has a right to insist that it
shall not be used without explanation or q ualification, if such a use would be 55
an instrument of fraud. Who suffer injury by such a conclusion, or would be
the worse if the Defendant is thus restrained? It has been shown that the
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public have not needed the words " Camel Hair" to describe a particular kind
of belting; that the words ha ve never been used in the trade in that sense.
What Lord .Iustico Ja.mes said in Thorley's case is applicable to the present.
He observed, "I1horley's Food for Cattle hac! never become an article of

5 "COillluerce as d istinguished from the particular manufactory from which it
" had proceeded."

It is not proposed, in the present case, to prohibit the use of the vvords" Camel
Hair" altogether. 'I'ho injunction granted by ]\11'. Justice Collins had not that
effect. In the case just referred to, the Counsel for the Plaintiff, at the

10 conclusion of the judgment, asked whether the substance of their Lordships'
judgment was not that the Defendants were not to use the name" Thorley" in
connection with their cattle food. Lord Justice James replied, " We cannot
" prohibit them using the name if they use it in a way not calculated to mislead
" the public." I say the same about the use of the words" Camel Hair" in the

15 present case.
For these reasons, I think the judgment of the Court of Appeal should be

reversed.
Lord MACNAGHTEN.-l\iy Lords, in this case your Lordships are not asked,

at least by the Appellants, to lay down any new law, The Appellants are
20 content to rely upon the old and familial' doctrines of the Court, which have

been repeated over and over again.
"I have often endeavoured," said Lord Justice James, in a well-known

Trade Mark case-in Sinqer ~~lctnIf;factrll1'1ingGon7])anyv. Loog, L.R. 18 Ch. D. 412,
in which there was no claim to a registered mark-" I have often endeavoured

25 "to express what I am going to express now (and probably I have said it in the
"same words, because it is very difficult to find other words in which to
" express it i, that is, that no man is entitled to represent his goods as being the
" goods of another man; and no man is permitted to use any mark, sign or
"symbol, device, or other means, whereby, without making a direct false

30 "representation himself to a purchaser who purchases from him, he enables
" such purchaser to tell a lie, or to make a false representation to somebody
'~else who is the ultimate customer. That being, as it appears to me, a
"comprehensive statement of what the law is upon the question of Trade
" Mark or trade designation, I am of opinion that there is no such thing as a

35 "monopoly, or a property, in the nature of a copyright, or in the nature of a
" patent, in the use of any name, Whatever name is used to designate goods,
" anybody may use that name to designate goods; always subject to this, that
" he must not, as I said, make directly, or through the medium of another
" person, a false representation that his goods are the goods of another person.

40 ,. That I take to be the law."
My Lords, I have cited this passage because it seems to me to state clearly the

principle on which Mr. Reddauxcu and his associates are entitled to relief
against Mr. Banham and the Company of which he is managing director. 'I'he
substance of Reddauiau'« complaint, as I understand it, is that Mr. Bu.nh ani is

45 putting his goods on the market under a designation which enables purchasers
from him to make a false representation to their customers. It is immaterial
that the designation in question. taken by itself, would convey, to a person not
conversant with the trade, information vvhich cannot be called untrue, if, by
means of that designation, Mr. Banhnm does make, not perhaps directly,

50 but certainl·y through the medium of other persons, a false representation that
his goods are the goods of Mr. Reddaway.

Reddatuay and Banluim-s-i use those names for shortness-are both manu
facturers of hair belting, a kind of belting which is much used for driving
machinery. This article has a large sale at home and abroad, In countries

55 where the heat is great, and the air very dry, it is preferable to leather. Hair
belting, whoever the maker of it may be, is generally composed more or less of
stuff imported into England, and sold in the English market as "Camel Hair!"
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Until recently, nobody seems to have imagined that the camel hair of commerce
was true to name. It was believed to be a mixture of hair-hair of sheep
and goats, and various eastern animals-in which the hair of the camel might
be found, but which did not even pretend to be really camel hair. Indeed, so
little importance was attached to its nominal connecuon with the camel that, f)

until it acquired some celebrity through Reddau'ay~s manufacture, the yarn
made from it used to be sold in the market simply as "bro\vn worsted."

It seems to have been the fashion for manufacturers of hair belting to
distinguish their goods by the namo of some chosen animal, hairy or hairless.
There was, for example, "Buffalo Belting," "Yak Belting," and "Crocodile 10
"Belting." Heddaioau, unfortunately for hirn, as it turned out, selected the
camel as his emblem. He called his belting "Camel-hair Belting." Owing to
the excellence of his manufacture his belting became widely known allover
the world, It was advertised as 10' Oamel-hair Belting." It was ordered, sold,
and invoiced as such; and so " Camel-hair Belting" came to mean Reddaroap'« 15
belting, and nothing else. It was admitted at the trial that for about 14 years
no belting had been made or sold under the description of "Camel Hair" or
" Oamel-hair Belting," except by Reddau'ay and certain persons whom he had
promptly challenged and stopped. Indeed, so long as the expression "Camel-
" hair Belting" was taken to be a fanciful designation, Iieddau.co, had no 20
difficulty in holding the field against any interloper who hoped to find more
profit and less trouble in trading on another man's reputation than on his own
merits.

Banham was for two years in the employment of Reddaway at his works.
In 1889, he set up for himself, and began to make hair belting. Like others 25
in the trade, he used 11101'e or less the camel hair of commerce, At first,
he called his belting "Arabian Belting." Then he began cautiously and
tentatively to offer his goods as "Camel-hair Belting." After 1891, when he
turned h is business into a Limited Company, his proceedings were marked with
less caution; at last, they attracted Reddauau'« attention, and then the present 30
action was brought.

The action was launched on the footing that the expression "Camel-hair
" Belting" was a fanciful term. But in the course of the trial it was proved, partly
by the evidence of experts and partly by an exhibit collected from a living
animal in the Zoological Gardens at Manchester, that the camel hair of 35
commerce, of which many bundles were produced, was really and truly, for
the most part, composed of genuine camel hair. This evidence seems to
have come as a revelation to Reddauxut and his advisers. However, they
accepted the situation, and forbore to contest the point further. And so it was
est~!?l~shed that Reddiuoaq:« trade designation, instead of being, as everybody 40
supposed, a fanciful terrn, was nothing more nor less than a substantially
accurate description of the material of which his belting was composed, Now,
the Court of Appeal treated this discovery as the end of the whole matter. They
hold that, on this one fact being established, Banharn became entitled to pnt
his goods on the market as "Oamel-hair Belting," without any qualification 45
whatever. Anybody and everybody who wants to get a footing in the
connection which Hcddcucas] has formed is now free, if the Court of Appeal
is right, to use Reddau.au's password, The Appellants concede-they cannot,
indeed, any longer dispute-that everybody w ho makes belting of carnel hair
is entitled to describe his belting as 10' Camel-hair Belting," provided he does so 5Q
fairly. But they contend, and I think with reason, that neither Ba.nham nor
anybody else is entitled to steal Iieddauiau'« trade under colour of imparting
accurate and possibly interesting information. Practically, the only difference
which the unexpected turn in the evidence has made is this-the case now
comes more properly under the second branch of the proposition laid down 55
by Lord Justice Jan~es-if "Camel-hair Belting" had kept its place as a
fanciful term it would have fallen under the first.
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The learned Counsel for the Respondents maintained that the expression
" Camel-hair Belting" used by Banharn was" the simple truth." 'I'heir pruposi
tion was that" where a man is simply telling the truth as to the way in which
" his goods are made, or as to the materials of which they are composed, he

5 "cannot be held liable for mistakes which the public may make." 'I'hat seems
to me to be rather begging the question. Oan it be said that the description
" q~!!!~l~hairBelting," as used by Banham, is the simple truth? I will not call
it an abuse of language to say so, but certainly it is not altogether a happy
expression, The whole merit of that description, its one virtue for Banharn:s

10 purposes, lies in its duplicity. It IIl(jetnS two things. At Banham's works, where
it cannot mean Iieddauiau'e belting, it may be construed to mean belting made
of camel hair; abroad, to the German manufacturer, to the Bombay mill-owner,
to the up-country native, it must mean Heddaioau's belting; it can mean
nothing else. I venture to think that a staternent which is literally true, but

1:> which is intended to convey a false impression, has something of a faulty
ring about it; it is not sterling coin; it has no right to the genuine stamp and
impress of truth.

I have now dealt with the only peculiarity in the case. For the rest, the
action is one of a very ordinary type.

20 In a trial which lasted three days, after a summing-up which seems to me to
be admirably concise and clear, a special jury of the Oounty of Lancaster
found that .. , Camel-hair Belting" means belting made by Redda.unuj, and that it
does not mean belting of a particular kind, without reference to any particular
maker. They also found that the Defendants-that is, Banharn and the Com-

25 pany with which he is connected-describe their helting so as to be likely
to mislead purchasers, and to lead them to buy the Defendants' belting as and
for the belting of the Plaintiffs.

There was another finding, not perhaps necessary for the decision, on
which I desire to say a few words, It is stated in the judgment of the

30 Master of the Rolls that the learned Counsel for the Plaintiffs at the trial did
not appear to have asked the Judge to leave to the jury the question whether
the Defendants had done anything fraudulently. "Indeed," his Lordship
adds, "no such question seems to have been raised by the pleadings." If
your Lordships turn to the pleadings, you will observe that the question

35 was raised d irectly, It is quite true that the word fraud is not to be found
in the Statement of Claim. But the whole gist of the action was that the
Defendants were endeavouring to palm off their goods as the goods of the
Plaintiffs by selling them under a designation which would enable purchasers
from them in this country to decei ve customers abroad. That is, as it seems

40 to me, a charge of dishonesty, and I must say I think the charge was
established. It was proved by admissions wrung from Mr. Banham on
cross-examination, and by the correspondence which was put in evidence.
When a manufacturer's goods are a drug on the market so long as they bear his
own name, or proclaim their true origin, and yet are saleable at once if marked

45 with nothing but some common "English words, and when that manufacturer
holds himself out as ready and wi ll ing so to mark his goods, and does so mark
them at the "instigation," as he says, of a purchaser, a Lancashire jury may
perhaps be trusted to solve the riddle. The jury found, and in my opinion
rightly found, that, the Defendants endeavoured to pass off their goods as and

50 for the goods of the Plaintiffs.
Cases of this sort illust depend u pon their particular circumstances. The

facts of one case are little or no guide to the deerruinat ion of another. I
do not, therefore, prop088 to trouble your Lordships with any reference to
authorities except those relied on in the judgment of the Court of Appeal. rrhe

55 judgment of Lord Justice Turner in Burgess v. Burqess, 3 De G. M. & G. 896,
though eclipsed, as it has been said, in public favour by the brilliancy and point
of his colleague's language, is an accurate and masterly summary of the law.

16989-250-1/99 Wt 23297 D & 8-2 (B) Y
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But it seems to me to be an authority in favour of Iieddantut, and not in favour
of Banliam, I am quite at a loss to know why Turton v. Turton 42 Ch. D. 128,
was ever reported. 'The Plaintiffs' case there was extra-vagant and absurd.
With regard to the case of YOIO?g v. Macrae, 9 .Iur, N.S. 322, which is referred to
at some length, it must be remembered that it was a judgment on an inter- 5
locutory application, and that the Vice-Chancellor reserved the question for the
hearing, with an intimation that it would then deserve serious consideration.
It does not seem to TIle to have any bearing upon the present case, and I only
notice it to observe thut whenever it is quoted the Vice-Chancellor's comments
upon his own decision ought not to be lost sight of. "I had to consider this 10
"queetion," said the Vice-Chancellor on a later occasion (Brahcur: v: Bustard;
1 H. & M. 447), " in the case of }r()u'n~q's ' Paraffin Oil'; and in that case if the
" evidence had shown that the Plaintiff had been the first to apply the name
" , Paraffin' to the oil, I should have granted an injunction, but there I had it
" proved that the name 'Paraffin Oil' had long been known as the scientific 15
" name of the article, and that the Defendant could not well have called it
" anything else." Lastly, the case of llIonfgoJnel'/j v. Tlunrinson, 1891, .LL\..C. 217,
was cited, but only for the purpose of pntting it aside; I am sure I do not know
why. That was a gross case, no doubt. But fraud is infinite in variety;
sometimes it is audacious and unblnshing; sometirnes it pays a sort of hornage 20
to virtue, and then it is modest and retiring; it would be honesty itself if it
could only afford it. But fraud is fraud all the same : and it is the fraud, not
the manner of it, which calls for the interposition of the Court. In principle
and in substance I can see no difference between the present case and
111onfgornel'!I v. ThoJnjJson. 25

In the result, I am of opinion that the appeal must be allowed. As regards
the form of the injunction, I should be disposed to say that in all cases where
the Defendant is to be restrained from, using unfairly word s or marks which he
is at liberty to use provided only they are used fairly, it would be better that the
injunction should go in the f'orm approved by this House in Johrislon v, 30
Orr-Icioinq, 7 A.C. 219, and I therefore concur in the motion that has been
proposed.

Lord MORRIS.-l\tly Lords, I have felt some difficulty in concurring as I do
in the judgment proposed to he given in favour of the Appellants by your
Lordships, for it establishes, and in my opinion for the first tirue, the proposition 35
that a trader is not permitted to rnerely tell truthfully and accurately the
material of which his goods are made. I find myself coerced, however, to a
conclusion against the Respondents by the finding of the jury, which amounts to
this,-that " Camel-hair Beltinz " had beCOIl1.8 so identi tied with the name of the
Appellants, Reddauuu], as that ,,'Camel-hair Belting" had, in the market, obtained 40
the meaning of Iieddau.au'« belting; and there was sufficient evidence gi ven
at the trial to support that finding of the jury. That finding establishes as a
fact that the use 'of the words "Camel-hair Belting" simpliciter d eceives
purchasers, and it becomes necessary for the Respondents to remove that false
impression so made on the public. That something, to nlY m ind, is obviously 45
done when the Respondents put prominently, and in a conspicuous place on
the article, the statement that it was ,,' Camel-hair Belting" manufactured by
themselves. Having clone so, they would, as it appears to m e, fully apprise
purchasers that it was not HeddaLuay's make by stating that it was their own.
A representation deceiving the public is and must be the foundation of the 50
Appellants' right to recover; they are not entitled to any monopoly of the
name" Camel-hair Belting" irrespoeti ve of its deceiving the public, and every
one has a right to describe truly his article by that name, provided he
distinguishes it from the Appellants' make. In this case the Respondents did
not so distinguish it, because tbu~ omitted to state that it was their own make. 55
Oonsequently, I concur in the motion which has been made.

Asquith, Q.C.-Before the question is put, Inay I point out to your Lordships
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that in this case, there having been no stay of execution, the Appellants, under
the judgment of the Court of Appeal, have had to pay over to the Respondents
the whole of the costs in the Courts below.

The LORD CHANCELLOR.-I suppose, upon some undertaking that they should
5 be returned.

Asquith, Q.C.-No, my Lord. Such an undertaking was asked for, but the
Appeal Court, for some reason which I do not understand, did not think fit to
insist upon it.

The LORD CHANCELLOR.-Of course, the Order of the House will require
10 those costs to be restored.

Asquith, Q.O.-I apprehend so; I thought it right to mention it to your
Lordships.

Questions 1Jut and agreed to :-

That the Order' ({JJ1Jealed .from be reversed,

15 That the Iiesporulenle do jJrty to the AJ)pellants the costs both here and belino,
and that the costs already JJ(u'd by the 41Jpe77ant8 be (restored.

IN THE OOURT OF ApPEAL.

Before I~ORDS ,JUSTICES LINDLEY, KAY, and SMITH.

February 20th, 21st, 22nd, 24th, and 25th, and March 31st, 1896.

20 POWELL v. THE BIRMINGHA~1 VINEGAR BRE\VERY OOMPANY,I~D.

Trade name.s-Action for injunction to restrain J]assing off Defendants'
sauce as Plaintiff s by the use of " Yorkshire Relish."-Fa1/Jcy or descriptive
rta1ne.-D1jje1"ence in. composition of sauces.-ProualnIity Qldeception,

The F lainiif]' had fOT 35 years niade a sauce aCCOT(!1ng to a secret recipe, and
25 sold the same in bott les ljea1"t'ng labele uiit li the name <Yorkshire Relish"

prominent thereon, and had very largely adrertised " Y'orkehire Relish." In
16989-~ y ~
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